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numbering.

Scottish Public Services Ombudsman Bill

[AS PASSED]

An Act of the Scottish Parliament to make provision (including provision for the purposes of
section 91 of the Scotland Act 1998) for the appointment and functions of the Scottish Public
Services Ombudsman; and for connected purposes.

The Scottish Public Services Ombudsman

1 The Scottish Public Services Ombudsman

(1) For the purposes of this Act there is to be an officer known as the Scottish Public
Services Ombudsman (in this Act referred to as the “Ombudsman”) who is to be an
individual appointed by Her Majesty on the nomination of the Scottish Parliament.

(2) Her Maesty may, on the nomination of the Parliament, appoint individuals to be deputy
Scottish Public Services Ombudsmen; and in this Act references to a deputy
Ombudsman are to any such deputy.

(3 Thereareto be no more than three deputy Ombudsmen at any time.
(49) The Ombudsman’s functions may be exercised by a deputy Ombudsman if—

(&) the office of Ombudsman is vacant (unless there is an acting Ombudsman
appointed under paragraph 5(1) of schedule 1), or

(b) the Ombudsman isfor any reason unable to act,

and while exercising those functions the deputy Ombudsman is to be treated for all
purposes, except those of paragraphs 3(a), 4, 7 and 8 of schedule 1, as the Ombudsman.

(5) Schedule 1 makes further provision about the appointment, status, etc. of the
Ombudsman and deputy Ombudsmen and about other administrative matters in
connection with those officers.

I nvestigations by the Ombudsman
2 Power of investigation
(1) The Ombudsman may investigate any matter, whenever arising, if—

(@) the matter consists of action taken by or on behalf of a person liable to
investigation under this Act,

(b) the matter is one which the Ombudsman is entitled to investigate, and
(c) acomplaint in respect of the matter has been duly made to the Ombudsman.

SPBill 438 Session 1 (2002)
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The Ombudsman may investigate any matter, whenever arising, if—
(a) paragraphs (a) and (b) of subsection (1) are satisfied, and

(b) the person liable to investigation has requested the Ombudsman to investigate the
matter.

Without prejudice to paragraph 2(2) of schedule 1, it is for the Ombudsman to decide
whether to initiate, continue or discontinue an investigation under subsection (1) or (2).

The Ombudsman may take such action in connection with the complaint or request as
the Ombudsman thinks may be of assistance in reaching any such decision.

Such action may, in particular, include action with a view to resolving the complaint or
request.

Personsliable to investigation

The persons liable to investigation under this Act are the persons specified, or of a class
specified, in Parts 1 and 2 of schedule 2; and references in this Act to a listed authority
are references to any such person.

Her Maesty may by Order in Council amend Part 2 of that schedule so asto—
(& modify any entry init,
(b) remove any entry from it, or
(c) subject to subsections (3) to (6) and section 4, add any entry to it.

An entry may be added to that Part of that schedule only if the entry relates to a person
who, or aclass of persons each of whom, is—

(a) a Scottish public authority with mixed functions or no reserved functions,
(b) apublicly-owned company, or

(c) aperson who is neither a Scottish public authority nor a publicly-owned company
but who appears to Her Mgjesty to exercise functions of a public nature.

An Order in Council under subsection (2) adding an entry to that Part of that schedulein
pursuance of subsection (3)(c)—

(8 may provide for this Act to apply to any person to whom, or falling within any
class of persons to which, the entry relates subject to such modifications or
exceptions as may be specified in the Order in Council, and

(b) must, in relation to each such person or class of person, specify the functions of a
public nature which appear to be exercised by that person or, as the case may be,
persons of that class.

No recommendation to make an Order in Council referred to in subsection (4) is to be
made to Her Majesty in Council unless every person to whom the Order relates has been
consulted.

No entry isto be added to Part 2 of schedule 2 in relation to—
() aperson whose sole activity is, or whose main activities are—

(i) the provision of education, or the provision of training otherwise than
under the Industrial Training Act 1982 (c.10),

(ii) the development of curricula, the conduct of examinations or the validation
of educational courses,
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(iii) the control of entry to any profession or the regulation of the conduct of
members of any profession, or

(iv) the investigation of complaints by members of the public regarding the
actions of any person or the supervision or review of such investigations or
of steps taken following them, or

(b) a person operating in an exclusively or predominantly commercial manner or a
person carrying on under national ownership an industry or undertaking or part of
an industry or undertaking.

4 Personsliableto investigation: supplementary

(1) A personisa publicly-owned company for the purposes of section 3(3) if that person is
a company wholly owned by the Scottish Ministers or by any listed authority.

(2) A company iswholly owned—
(&) by the Scottish Ministersif it has no members except—

(i) the Scottish Ministers or companies wholly owned by the Scottish
Ministers, or

(if) personsacting on behalf of the Scottish Ministers or of such companies,
(b) by alisted authority if it has no members except—
(i) theauthority or companies wholly owned by the authority, or
(if) persons acting on behalf of the authority or of such companies.
(3 Insubsections (1) and (2), “company” includes any body corporate.

5 M atter swhich may beinvestigated
(1) The matters which the Ombudsman is entitled to investigate are—

(@) in relation to a listed authority other than one to whom paragraph (b), (c) or (d)
applies, any action taken by or behalf of the authority (other than action consisting
of aservice failure) in the exercise of administrative functions of the authority,

(b) inrelation to a health service body or an independent provider, any action taken
by or on behalf of the body or provider (other than action consisting of a service
failure),

(ba) in relation to a listed authority other than one to whom paragraph (c) or (d)
applies, any service failure,

(c) inrelation to afamily health service provider, any action taken by or on behalf of
the provider in connection with any family health services provided by that
provider,

(d) inrelation to aregistered social landlord, any action taken by or on behalf of the
landlord.

(1A) Insubsection (1), “servicefailure”, in relation to alisted authority, means—
(a) any failurein aservice provided by the authority,

(b) any failure of the authority to provide a service which it was a function of the
authority to provide.
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The Ombudsman may investigate a matter falling within subsection (1) pursuant to a
complaint only if a member of the public claims to have sustained injustice or hardship
in consequence of—

(8 where the matter is such action as is mentioned in paragraph (@), (b) or (d) of that
subsection, maladministration in connection with the action in question,

(b) where the matter is such failure or other action as is mentioned in paragraph (ba)
or (c), the failure or other action in question.

A person making such aclaim isreferred to in this Act as the “ person aggrieved”.

The Ombudsman may investigate a matter falling within subsection (1) pursuant to a
request only if the Ombudsman is satisfied that—

(a) it has been alleged publicly (whether or not by a person aggrieved) that one or
more members of the public have sustained injustice or hardship as mentioned in
subsection (2), and

(b) the listed authority in question has taken all reasonable steps to deal with the
matter to which the allegation relates.

In this section “member of the public’ means any individual or body of persons
(whether incorporated or not) other than—

(a) the Parliamentary corporation,

(b) alocal authority or other authority or body constituted for purposes of the public
service or of local government,

(c) an authority or body constituted for the purposes of carrying on under national
ownership an industry or undertaking or part of an industry or undertaking,

(d) any other authority or body—

(i) whose members are appointed by Her Mgesty or by any Minister of the
Crown or government department or by a member of the Scottish
Executive, or

(i) whose revenues consist wholly or mainly of money provided by the
Parliament of the United Kingdom or sums payable out of the Scottish
Consolidated Fund (whether directly or indirectly).

This section is subject to sections 6 to 8.

Application of section 5to certain tribunals

For the purposes of section 5, administrative functions exercisable by any person
appointed as a member of the administrative staff of any tribunal specified in schedule
3—

() by alisted authority (whether alone or jointly with any other person), or

(b) with the consent (whether as to remuneration and other terms and conditions of
service or otherwise) of alisted authority,

are to be taken to be administrative functions of that authority.

Her Majesty may by Order in Council amend schedule 3 so asto—
(& modify any entry init,
(b) remove any entry from it, or
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(c) addany entry toit.

Matterswhich may beinvestigated: restrictions

The Ombudsman is not entitled to question the merits of a decision taken without
maladministration by or on behalf of a listed authority in the exercise of a discretion
vested in that authority.

Subsection (1) does not apply to the merits of a decision taken by or on behaf of a
health service body, a family health service provider or an independent provider to the
extent that the decision was taken in consequence of the exercise of clinical judgement.

The Ombudsman must not investigate action taken by or on behalf of a member of the
Scottish Executive unless the action was taken in the exercise of functions conferred on
the Scottish Ministers or of functions conferred on the First Minister alone.

For the purposes of subsection (3), functions conferred on the Scottish Ministers include
functions exercised by them on behaf of a Minister of the Crown or government
department by virtue of section 93 (agency arrangements) of the Scotland Act 1998
(c.46).

The Ombudsman must not investigate action taken—
(8) by or on behalf of alisted authority which is a cross-border public authority, or

(b) by a member of the administrative staff of any tribunal specified in schedule 3
which isacross-border public authority,

unless the action taken concerned Scotland and did not relate to reserved matters.

The Ombudsman must not investigate action taken by or on behalf of an independent
provider unless the action—

(8 wastakeninrelation to, or
(b) consisted of afailurein, or to provide,

a service which the independent provider was providing, or which it was the
independent provider’s function to provide, under arrangements with a health service
body or afamily health service provider.

The Ombudsman must not investigate action taken by or on behalf of a person who is a
listed authority by virtue of an Order in Council referred to in subsection (4) of section 3
unless the action was taken in the exercise of the functions of a public nature which are
specified in the Order in Council in pursuance of paragraph (b) of that subsection.

The Ombudsman must not investigate any matter in respect of which the person
aggrieved has or had—

(&) aright of appeal to a Minister of the Crown or the Scottish Ministers,

(b) aright of appeal, reference or review to or before any tribunal constituted by or
under any enactment or by virtue of Her Mgjesty’ s prerogative, or

(c) aremedy by way of proceedingsin any court of law,

unless the Ombudsman is satisfied that, in the particular circumstances, it is not
reasonable to expect the person aggrieved to resort or have resorted to the right or
remedy.

Subsection (9) applies where a matter in respect of which a complaint is made under this
Act—
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(8 is a matter in respect of which a complaint can be made, or a review can be
requested, by the person aggrieved under a procedure operated by any listed
authority (whether or not the listed authority in relation to whom the complaint
under this Act ismade), and
(b) isnot amatter of the kind mentioned in subsection (7) or paragraph 11 of schedule
4.
(9) Insuch acase, the Ombudsman must not investigate the matter unless the Ombudsman
is satisfied that—
(a) the other procedure has been invoked and exhausted, or
(b) in the particular circumstances it is not reasonable to expect the procedure to be
invoked or, as the case may be, exhausted.
8 Excluded matters
(1) The Ombudsman must not investigate any matter specified in schedule 4.
(2) Her Mgesty may by Order in Council amend schedule 4 so asto—
(& modify any entry init,
(b) remove any entry from it,
(c) addany entry toit.

(3 Nothing in section 7 or schedule 4 prevents the Ombudsman conducting an investigation
in respect of action taken by a listed authority in operating a procedure established to
examine complaints or review decisions.

9 Complaints: who may complain

D

e

3

A complaint may be made to the Ombudsman—
(&) by the person aggrieved, or
(b) by aperson authorised in writing for the purpose by the person aggrieved.

The persons who may be authorised for the purpose of subsection (1)(b) include, in
particular—

(8 amember of the Scottish Parliament,

(b) alisted authority,

(c) amember, officer or member of staff of alisted authority.
Despite subsection (1)—

(@ where an individual by whom a complaint might have been made has died or is
for any reason unable to act, the complaint may be made by—

(i) any person authorised for the purpose of subsection (1)(b) before the
individual’s death or inability to act,

(if) the individual’s personal representatives or a member of the individual’s
family, or

(iii) any other person suitable to represent the individual,
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(b) where a body by whom a complaint might have been made is for any reason
unable to act for itself, the complaint may be made by another person suitable to
represent it.

Except where subsection (5) applies, the person aggrieved must be resident in the United
Kingdom at the time the complaint is made (or, if the person has died, must have been
so resident at the time of death).

This subsection applies where the complaint relates to action taken—
(&) inrelation to the person while the person was present—
(i) inthe United Kingdom, or

(i) on an ingtalation in a designated area within the meaning of the
Continental Shelf Act 1964 (c.29), a ship registered in the United Kingdom
or an aircraft so registered, or

(b) inrelation to rights or obligations which accrued or arose in the United Kingdom
or on such an installation, ship or aircraft.

Complaints: timelimitsand procedure

The Ombudsman must not consider a complaint made more than 12 months after the
day on which the person aggrieved first had notice of the matter complained of, unless
the Ombudsman is satisfied that there are specia circumstances which make it
appropriate to consider a complaint made outwith that period.

The Ombudsman must not consider acomplaint if—

(a) the matter complained of consists of such failure or other action asis mentioned in
section 5(1)(b) to (c) taken by or on behalf of a person who was, at the time of the
action, a family health service provider or an independent provider but who has
since ceased to be such a provider, and

(b) the complaint is made more than 3 years after the last day on which the person
was such a provider.

A complaint must be made in writing or electronically unless the Ombudsman is
satisfied that there are special circumstances which make it appropriate to consider a
complaint made orally.

It isfor the Ombudsman to determine whether a complaint has been duly made.

Decisions not to investigate

If the Ombudsman, after considering a complaint, decides not to conduct an
investigation pursuant to the complaint, the Ombudsman must send a statement of the
reasons for the decision to the persons specified in subsection (2).

Those persons are—
(a) the person aggrieved,
(b) thelisted authority in question,

(c) any other person who is alleged in the complaint to have taken the action
complained of,

(d) if the complaint was made by a person authorised for the purpose of subsection
(2)(b) of section 9, that person,
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(e) if the complaint was made by a person other than the person aggrieved by virtue
of subsection (3) of that section, that other person,

(f) if the listed authority is a family health service provider, any health service body
with whom that provider—

(i) issubject to an undertaking to provide family health services, or
(if) has agreed to perform such services,
(as the case may be), and

(g) if thelisted authority is an independent provider, the health service body or family
health service provider with whom the independent provider made the
arrangement to provide the service concerned.

Where a person referred to in subsection (2)(d) was authorised for the purpose of section
9(1)(b) in a particular capacity but no longer acts in that capacity, the Ombudsman must
send the statement of reasons instead to such other person acting in that or a similar
capacity as the Ombudsman thinks fit.

If the Ombudsman, after considering a request, decides not to conduct an investigation
pursuant to the request, the Ombudsman must send a statement of the reasons for the
decision to—

(a) thelisted authority who made the request,

(b) if the listed authority is a family health service provider, any health service body
with whom that provider is subject to an undertaking to provide family health
services, and

(c) if thelisted authority is an independent provider, the health service body or family
health service provider with whom the independent provider made the
arrangement to provide the service concerned.

I nvestigation procedure

An investigation under section 2 must be conducted in private.

Where the investigation is pursuant to a complaint, the Ombudsman must give—
(a) thelisted authority in question, and

(b) any other person who is alleged in the complaint to have taken the action
complained of,

an opportunity to comment on any allegations contained in the complaint.

In other respects the procedure for conducting the investigation is to be such as the
Ombudsman thinks fit.

The Ombudsman may, in particular—

(@) obtain information from such persons and in such manner, and make such
inquiries, as the Ombudsman thinksfit,

(b) determine whether any person may be represented, by counsel or solicitor or
otherwise, in the investigation.

The Ombudsman may pay to—

(a) the person by whom the complaint was made (where an investigation is pursuant
to acomplaint), and
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(b) any other person who attends or supplies information for the purposes of an
investigation (whether or not pursuant to acomplaint),

such allowances in respect of expenses properly incurred by the person and by way of
compensation for loss of time as the Parliamentary corporation may determine.

The conduct of an investigation does not affect—
(&) any action taken by the listed authority in question,

(b) any power or duty of the listed authority to take further action with respect to any
matter being investigated.

Evidence

For the purposes of an investigation, the Ombudsman may require the listed authority in
guestion and any of the persons mentioned in subsection (2) to supply information or
produce documents relevant to the investigation.

Those persons are—

(& any member, officer or member of staff of the listed authority, and

(b) any other person,
who in the Ombudsman’s opinion is able to supply such information or to produce such
documents.

Where the listed authority in question is an office-holder in the Scottish Administration,
the persons referred to in subsection (2)(a) include, in particular—

(a) any other office-holder in the Scottish Administration,

(b) any member of the staff of the Scottish Administration assigned to assist the
office-holder under investigation in the exercise of the office-holder’ s functions.

For the purposes of any such investigation the Ombudsman has the same powers as the
Court of Session in respect of—

(8 the attendance and examination of witnesses (including the administration of
oaths and the examination of witnesses abroad), and

(b) the production of documents.

No obligation to maintain secrecy or other restriction on the disclosure of information
obtained by or supplied to persons in Her Mgjesty’s service, whether imposed by any
enactment or by any rule of law, applies to the disclosure of information for the
purposes of an investigation by the Ombudsman.

The Crown (whether in right of Her Majesty’ s Government in the United Kingdom or in
right of the Scottish Administration) is not entitled in relation to any investigation by the
Ombudsman to any such privilege in respect of the production of documents or the
giving of evidence asisallowed by law in legal proceedings.

No person is or may be required or authorised by virtue of this Act to supply any
information or answer any question relating to proceedings of the Scottish Cabinet or of
any committee of the Scottish Cabinet, or to produce so much of any document as
relates to such proceedings.
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For the purposes of subsection (7), a certificate issued by the most senior member of the
staff of the Scottish Administration, with the approval of the First Minister, and
certifying that any information, question, document or part of a document so relates is
conclusive.

Subject to subsections (5) and (6), no person is compelled, for the purposes of an
investigation by the Ombudsman, to give any evidence or produce any document which
that person could not be compelled to give or to produce in civil proceedings before the
Court of Session.

Obstruction and contempt
Where—

() aperson, without lawful excuse, obstructs the Ombudsman in the performance of
the Ombudsman’ s functions, or

(b) a person does any act or fails to take any action in relation to an investigation
which, if the investigation were a proceeding in the Court of Session, would
constitute contempt of court,

the Ombudsman may apply by petition to the Court of Session for the person to be dealt
with in accordance with subsection (2).

Where such a petition is presented, the Court of Session may inquire into the matter and
after hearing—

(8 any witnesses who may be produced against or on behalf of the person in
question, and

(b) any statement which may be offered in defence,

may deal with the person asif the person had committed a contempt of court in relation
to the Court of Session.

Nothing in this section is to be construed as applying to the taking of such action as is
mentioned in section 12(6).

Reportson investigations
After conducting an investigation, the Ombudsman must—

(a) if theinvestigation is pursuant to a complaint, send a report of the investigation to
the persons specified in section 11(2) and to the Scottish Ministers,

(b) if the investigation is pursuant to a request, send a report of the investigation to
the persons specified in section 11(4) and to the Scottish Ministers,

and must lay a copy of the report before the Parliament.

Subsection (3) of section 11 applies for the purposes of subsection (1)(a) of this section
asit doesfor the purposes of subsection (2)(d) of that section.

Apart from identifying the listed authority in question, the report must not—
(& mention the name of any person, or

(b) contain any particulars which, in the Ombudsman’s opinion, are likely to identify
any person and can be omitted without impairing the effectiveness of the report,

unless the Ombudsman determines that it is necessary to do so.
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(4) Thelisted authority in question must, unless the Ombudsman otherwise directs—

(8 make arrangements, having effect for a period of at least 3 weeks, for alowing
any person to—

(i) inspect the report at any reasonable time,

(ii) obtain a copy of it, or any part of it (whether or not on payment of a
reasonable fee), and

(b) publicise those arrangements.
(5) Subsection (4) has effect—

(& where the listed authority is afamily health service provider, asif the reference to
the listed authority were a reference to any health service body with whom that
provider—

(i) issubject to an undertaking to provide family health services, or
(if) has agreed to perform such services,
(asthe case may be),

(b) where the listed authority is an independent provider, as if the reference to the
listed authority were a reference to the heath service body or family health
service provider with whom the independent provider made the arrangement to
provide the service concerned.

(6) Inconsidering whether to make—
() adetermination under subsection (3), or
(b) adirection under subsection (4),

the Ombudsman must take into account the public interest as well as the interests of the
person aggrieved (if the investigation is pursuant to a complaint) and of any other
persons.

(7)  Any person who obstructs another person seeking to inspect areport or obtain a copy of
it or any part of it in pursuance of arrangements made under subsection (4) is guilty of
an offence and liable, on summary conviction, to a fine not exceeding level 3 on the
standard scale.

16 Special reports

(1) Thissection applies where a report under section 15 finds that the person aggrieved has
sustained injustice or hardship asis mentioned in section 5(2).

(2) If, following the making of the report, it appears to the Ombudsman that the injustice or
hardship has not been, or will not be, remedied, the Ombudsman may make a specia
report on the case.

(3 The Ombudsman must—

(&) send aspecial report made under subsection (2) to the persons to whom the report
under section 15 was sent, and

(b) lay acopy of the report before the Parliament.

(4) Section 15(3) applies in relation to a specia report as it applies in relation to a report
under that section.
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The Ombudsman may make arrangements for the special report to be available to the
public in such manner (whether or not on payment of a reasonable fee) as the
Ombudsman thinksfit.

The listed authority to whom the special report relates is liable to reimburse the
Ombudsman in respect of any expenses incurred by the Ombudsman by virtue of
subsection (5).

Miscellaneous and general

Annual reportsetc.

The Ombudsman must lay before the Parliament annually a general report on the
exercise of the Ombudsman’ s functions.

Such a report may include, in particular, any general recommendations which the
Ombudsman may have arising from the exercise of those functions in the period in
guestion.

The Parliament may give the Ombudsman directions as to the form and content of a
report under subsection (1); and the Ombudsman must comply with any such direction.

The Ombudsman may from time to time lay before the Parliament such other reports
with respect to the exercise of the Ombudsman’ s functions as the Ombudsman thinks fit.

Protection from actionsfor defamation
For the purposes of the law of defamation, the following are absolutely privileged—
(8 any statement made by the Ombudsman in pursuance of section 11, 15, 16 or 17,
(b) any statement made by—
(i) the person aggrieved,
(ii) aperson authorised for the purpose of subsection (1)(b) of section 9,
(iii) aperson falling within subsection (3) of that section, or
(iv) alisted authority,

in communicating with the Ombudsman for the purposes of this Act, or by the
Ombudsman in communicating with any such person or authority for those
purposes,

(c) any statement made in pursuance of arrangements under section 15(4) or 16(5).

In subsection (1), “statement” has the same meaning as in the Defamation Act 1996
(c.31).

Confidentiality of information

Information obtained by the Ombudsman or any of the Ombudsman's advisers in
connection with any matter in respect of which a complaint or a request has been made
must not be disclosed except for any of the purposes specified in subsection (2) or as
permitted by subsection (3).

Those purposes are—
(&) the purposes of—
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(4)

©)

(6)

(1)

(7A)

(7B)

(i) any consideration of the complaint or request (including any statement
under section 11),

(i) any investigation of the matter (including any report of such an
investigation),

(b) the purposes of any proceedings for—

(i) an offence under the Official Secrets Acts 1911 to 1989 alleged to have
been committed in respect of information obtained by the Ombudsman,

(if) an offence of perjury aleged to have been committed in the course of any
investigation of the matter,

(c) the purposes of an inquiry with a view to the taking of any of the proceedings
mentioned in paragraph (b),

(d) the purposes of any proceedings under section 14.

Where information referred to in subsection (1) is to the effect that any person is likely
to constitute a threat to the health or safety of patients, the Ombudsman may disclose the
information to any person to whom the Ombudsman thinks it should be disclosed in the
interests of the health and safety of patients.

In relation to information disclosed under subsection (3), the Ombudsman must—

(& where the Ombudsman knows the identity of the person to whom the information
relates, inform that person of the disclosure of the information and of the identity
of the person to whom it has been disclosed, and

(b) inform the person from whom the information was obtained of the disclosure.

It is not competent to call upon the Ombudsman or the Ombudsman’s advisers to give
evidence in any proceedings (other than proceedings referred to in subsection (2)) of
matters coming to the knowledge of the Ombudsman or advisers in connection with any
matter in respect of which a complaint or request has been made.

A member of the Scottish Executive may give notice in writing to the Ombudsman with
respect to—

(8 any document or information specified in the notice, or
(b) any class of document or information so specified,

that, in the opinion of the member of the Scottish Executive, the disclosure of the
document or information, or of documents or information of that class, would be
contrary to the public interest.

Where such a notice is given nothing in this Act is to be construed as authorising or
requiring the Ombudsman or any of the Ombudsman’s advisers to communicate to any
person or for any purpose any document or information specified in the notice, or any
document or information of a class so specified.

Information obtained from the Information Commissioner by virtue of section 76 of the
Freedom of Information Act 2000 (c.36) is to be treated for the purposes of subsection
(1) as obtained in connection with any matter in respect of which a complaint or request
has been made.

In relation to such information, subsection (2)(a) has effect asif—

(a) the reference in sub-paragraph (i) to the complaint or request were a reference to
any complaint or request, and
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(8)
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2

©)

198
D)

2
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(b) thereference in sub-paragraph (ii) to the matter were a reference to any matter.

In this section and section 19A references to the Ombudsman’s advisers are to persons
from whom the Ombudsman obtains advice under paragraph 10 of schedule 1.

Disclosur e of infor mation by the Ombudsman

This section applies to any information (referred to in this section as “relevant
information™) obtained by, or supplied to, the Ombudsman or any of the Ombudsman’s
advisers under or for the purposes of this Act.

The Ombudsman may disclose relevant information to a person or body specified in the
first column of schedule 4A if the information appears to the Ombudsman to relate to
any matter specified in relation to that person or body in the second column of that
schedule.

Nothing in section 19(1) applies in relation to the disclosure of information in
accordance with this section.

Consultation and co-oper ation with other Commissionersand Ombudsmen

Where the Ombudsman, at any stage in the course of considering a complaint or request,
forms the opinion that the complaint or request relates partly to a matter which could be
the subject of an investigation—

(& by the Parliamentary Commissioner for Administration under the Parliamentary
Commissioner Act 1967 (c.13),

(b) by either of the Health Service Commissioners under the Heath Service
Commissioners Act 1993 (c.46) (asthat Act has effect in England and Wales),

(c) by the Welsh Administration Ombudsman under the Government of Wales Act
1998 (c.38),

(d) by aLocal Commissioner under Part |11 of the Local Government Act 1974 (c.7),
or

(e) by ahousing ombudsman in accordance with a scheme approved under section 51
of the Housing Act 1996 (c.52),

the Ombudsman must consult the appropriate Commissioner or other Ombudsman about
the complaint or request.

If the Ombudsman considers it necessary, the Ombudsman must inform the person who
made the complaint or request of the steps necessary to initiate a complaint to that
Commissioner or other Ombudsman.

Where the Ombudsman consults a Commissioner or other Ombudsman in accordance
with this section, the consultations may extend to any matter relating to the complaint or
request, including—

(8 the conduct of any investigation into the matter to which the complaint or request
relates, and

(b) the form, content and publication of any report of the result of such an
investigation.
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Where a listed authority is also an authority to which the Parliamentary Commissioner
Act 1967 (c.13) applies, the Ombudsman must co-operate with the Parliamentary
Commissioner to such extent as appears appropriate when exercising any function in
relation to that authority.

Nothing in section 19(1) appliesin relation to the disclosure of information in the course
of consultation or co-operation under this section.

Information about right to make complaint

A listed authority must take reasonable steps to publicise the application and effect of
this Act in relation to the authority including, in particular, providing information
about—

(a) theright conferred by this Act to make a complaint,
(b) thetimelimit for doing so, and
(c) how to contact the Ombudsman.

Information about the matters specified in subsection (1)(a) to (¢) must be included in or
provided with—

(8 any document published by the listed authority and containing information about
services provided by the authority to members of the public or about the
procedures of the authority for dealing with complaints,

(b) any document issued by the listed authority responding to a complaint made to it
by any person who might be entitled to make a complaint to the Ombudsman.

The Ombudsman may issue guidance with respect to the performance by listed
authorities of their duties under this section.

Supplementary

Inter pretation
In this Act, unless the context otherwise requires—

“action” includes failure to act and related expressions are to be construed
accordingly,

“complaint” means a complaint to the Ombudsman,
“deputy Ombudsman” has the meaning given in section 1(2),

“family health service provider” has the meaning given in paragraph 5 of schedule
2 and references to family health services are to any of the services mentioned in
that paragraph,

“health service body” has the meaning given in paragraph 4 of schedule 2,
“independent provider” has the meaning given in paragraph 6 of schedule 2,
“listed authority” has the meaning given in section 3(1),

“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (¢.39),

“the Ombudsman” has the meaning given in section 1(1),
“the Parliament” means the Scottish Parliament,
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24
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“the Parliamentary corporation” means the Scottish Parliamentary Corporate
Body,

“patient” includes an expectant or nursing mother and a lying-in woman,
“person aggrieved” has the meaning given in section 5(3),

“registered socia landlord” has the meaning given in section 111 of the Housing
(Scotland) Act 2001 (asp 10),

“request” means a request for investigation under section 2(2).

For the purposes of this Act, action taken by or on behalf of a listed authority includes
action taken by—

(8 where the authority is abody, a member or committee of the body,
(b) an officer or member of staff of the authority,

(c) any person acting on behalf of the authority, and

(d) any person to whom the authority has delegated functions.

Action taken by or on behalf of a member of the Scottish Executive does not, however,
include action taken on behalf of the Scottish Ministers by a Minister of the Crown or
government department by virtue of section 93 (agency arrangements) of the Scotland
Act 1998 (c.46).

Where a listed authority is an office-holder in the Scottish Administration, the persons
referred to in subsection (2)(b) include, in particular, any member of the staff of the
Scottish Administration assigned to assist the office-holder in question in the exercise of
the office-holder’ s functions.

Ordersin Council: general

An Order in Council made under any provision of this Act may include such
supplementary, incidental, consequential, transitional, transitory or saving provision as
Her Majesty considers necessary or expedient.

No recommendation to make an Order in Council under section 3(2), 8(2) or, where the
Order contains provisions which add to, replace or omit any part of the text of an Act,
23(2) is to be made to Her Mgjesty in Council unless a draft of the Order has been laid
before, and approved by resolution of, the Parliament.

An Order in Council under section 6(2), 23(2) (except where subsection (2) of this
section applies) or 24(2) is subject to annulment in pursuance of a resolution of the
Parliament.

M odification of enactments
Schedule 5 makes modifications of enactments for the purposes of this Act.

Her Majesty may by Order in Council make such modifications in any enactment,
instrument or document as she considers necessary or expedient for the purposes of this
Act.

Consequential, transitional, transitory and saving provision

Schedule 6 makes provision for the transfer to the Ombudsman of staff, property and
liabilities and undetermined complaints in consequence of the provisions of this Act.
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Her Mgesty may by Order in Council make such further transitional, transitory or
saving provision as she considers necessary or expedient in connection with the coming
into force of any provision of this Act.

Commencement, revocation and short title
The provisions of this Act, except for—
(8) sectionsl, 21, 22 and 24(2),
(b) schedulel, and
(c) thissection,
come into force on such day as Her Majesty may by Order in Council appoint.

An Order in Council under subsection (1) may appoint aday for the purposes of article 3
of the Scotland Act 1998 (Transitory and Transitional Provisions) (Complaints of
Maladministration) Order 1999 (S.1. 1999/1351).

Different days may be appointed under this section for different purposes.
This Act may be cited as the Scottish Public Services Ombudsman Act 2002.
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SCHEDULE 1
(introduced by section 1)

THE ScoTTisH PuBLICc SERVICES OMBUDSMAN

Disqualification

1 (1) A personisdisquaified from appointment, and from holding office, as Ombudsman or
deputy Ombudsman if that person is—

(8 amember of the House of Commons,

(b) amember of the Scottish Parliament,

(c) alisted authority (within the meaning of section 3(1)),

(d) amember, officer or member of staff of alisted authority,

(e) disqualified from election as a member of the Scottish Parliament or as a member
of alocal authority.

(2) A person holding office as Ombudsman or deputy Ombudsman—
(a) isdisqualified from appointment or, as the case may be, election as—
(i) theholder of any office which is alisted authority, or
(i) amember, officer or member of staff of alisted authority,

(b) is not entitled to become a family health service provider or an independent
provider (within the meaning of paragraph 5 or, as the case may be, 6 of schedule
2), and

(c) isdisqualified from appointment to any paid office by alisted authority.

(3 A person who has ceased to hold office as Ombudsman or deputy Ombudsman is,
during the period of 3 years beginning with the date on which that person ceased to hold
that office, disqualified—

(a8 from appointment or, as the case may be, election as—

(i) theholder of any office which is alisted authority,

(i) amember, officer or member of staff of alisted authority, and
(b) from appointment to any paid office by alisted authority.

(4) Sub-paragraph (3)(a)(ii) does not disqualify any person who has ceased to hold office as
Ombudsman or deputy Ombudsman from election as a member of any local authority.

(5) In this paragraph, references to a member of a listed authority include any member by
co-option of any committee of alisted authority.

(6) For the purposes of sub-paragraphs (2)(c) and (3)(b) an office is a paid office where the
holder of the office is entitled to remuneration or expenses.

Satus

2 (1) The Ombudsman, deputy Ombudsmen and Ombudsman’s staff are not to be regarded as
servants or agents of the Crown or as having any status, immunity or privilege of the
Crown; and the Ombudsman’s property is not to be regarded as property of, or property
held on behalf of, the Crown.
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(2) The Ombudsman, in the exercise of that officer’s functions, is not subject to the
direction or control of—

(& any member of the Parliament,
(b) any member of the Scottish Executive,
(c) the Parliamentary corporation.
(3) Sub-paragraph (2) is subject to section 17(3) and paragraph 15(1) of this schedule.

Validity of actings

3 The validity of any actings of the Ombudsman or a deputy Ombudsman is not affected
by—

() any defect in the nomination by the Parliament for that officer’s appointment, or

(b) any disqualification from appointment as Ombudsman or, as the case may be,
deputy Ombudsman.

Term of office and tenure

4 (1) The Ombudsman and a deputy Ombudsman each—

(@ holds office for such period not exceeding five years as the Parliamentary
corporation, at the time of appointment, may determine,

(b) may be relieved of office by Her Mgjesty at the request of the officer in question,

(c) vacates office on 31st December in the year of service in which the officer in
guestion attains the age of 65,

(d) may be removed from office by Her Majesty in pursuance of a resolution of the
Parliament which, if passed on a division, must be voted for by a number of
members equivalent to not less than two thirds of the total number of seats for
members of the Parliament, and

(e) in other respects, holds office on such terms and conditions as the Parliamentary
corporation may determine.

(2) A person whose period of office as Ombudsman or deputy Ombudsman expires under
sub-paragraph (1)(a) is eligible for reappointment; but reappointment to the same office
for athird consecutive period is competent only if, by reason of special circumstances,
such reappointment is desirable in the public interest.

(3 Subject to sub-paragraph (2), nothing in this paragraph prevents a person who
previously held office as Ombudsman or deputy Ombudsman (except such a person who
ceased to hold office by virtue of sub-paragraph (1)(c)) from being appointed again to
that office or to the other office.

Vacancy in office of Ombudsman

5 (1) Where the office of Ombudsman is vacant, the Parliamentary corporation may appoint a
person (whether or not a deputy Ombudsman or a member of the Ombudsman’ s staff) to
discharge the Ombudsman’s functions until a new Ombudsman is appointed; and a
person so appointed is referred to in this Act as an “acting Ombudsman”.
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2

©)

A person who is disqualified from appointment as Ombudsman is also disqualified from
appointment as acting Ombudsman.

A person appointed to be acting Ombudsman—
(& may be relieved of office at that person’s request,

(b) may be removed from office by the Parliamentary corporation by notice in writing
given by it,

(c) in other respects, holds office on such terms and conditions as the Parliamentary
corporation may determine,

(d) while holding that office, is to be treated for al purposes, except those of
paragraphs 3(a), 4, 7 and 8, as the Ombudsman.

Vacancy in office of deputy Ombudsman

6 (1) Where there is a vacancy in the office of deputy Ombudsman, the Parliamentary
corporation may appoint a person (whether or not a member of the Ombudsman’s staff)
to be an acting deputy Ombudsman until a deputy Ombudsman is appointed to fill the
vacancy.

(2) For the purposes of sub-paragraph (1), there is a vacancy in the office of deputy
Ombudsman if—
(a) there are fewer than 3 deputy Ombudsmen (whether or not as a consegquence of
one or more deputies ceasing to hold office as such), and
(b) the Parliamentary corporation reasonably believes that the Parliament is likely to
nominate a person for appointment by Her Majesty as a deputy Ombudsman.
(3 A person who is disguaified from appointment as a deputy Ombudsman is also
disqualified from appointment as an acting deputy Ombudsman.
(4) A person appointed to be an acting deputy Ombudsman—
(8 may berelieved of office at that person’s request,
(b) may be removed from office by the Parliamentary corporation by notice in writing
given by it,
(c) in other respects, holds office on such terms and conditions as the Parliamentary
corporation may determine,
(d) while holding that office, is to be treated for al purposes, except those of
paragraphs 3(a), 4, 7 and 8, as a deputy Ombudsman.
Remuneration
7 (1) The Ombudsman and a deputy Ombudsman are each entitled to—
(8 asdary of such amount, and
(b) such allowances,
as the Parliamentary corporation may determine.
(2) The salary payable to a person holding office as Ombudsman or deputy Ombudsman is

to be abated by the amount of any pension payable to that person in respect of any
public office in the United Kingdom or elsewhere to which that person was previously
elected or appointed.
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Pensions etc.

8 (1)

2

The Parliamentary corporation may make arrangements for the payment of pensions,
allowances or gratuities to, or in respect of, any person who has ceased to hold office as
Ombudsman or deputy Ombudsman and (without prejudice to that generality) may—

(8 make contributions or payments towards provision for such pensions, allowances
or gratuities, and
(b) establish and administer one or more pension schemes.
The references in sub-paragraph (1) to pensions, allowances and gratuities include

references to, as the case may be, pensions, alowances or gratuities by way of
compensation for loss of office.

Saff
9 (1) The Ombudsman may appoint such staff, on such terms and conditions, as the
Ombudsman may determine.

(2) The Ombudsman may make arrangements for the payment of pensions, allowances or
gratuities to, or in respect of, any person who has ceased to be a member of staff and
(without prejudice to that generality) may—

(& make contributions or payments towards provision for such pensions, allowances
or gratuities, and
(b) establish and administer one or more pensions schemes.

(3 References in sub-paragraph (2) to pensions, allowances and gratuities include
references to, as the case may be, pensions, alowances or gratuities by way of
compensation for loss of employment.

(49 A determination under sub-paragraph (1) and arrangements under sub-paragraph (2)
require the approval of the Parliamentary corporation.

Advisers
10(1) The Ombudsman may, in connection with a complaint or request under this Act, obtain
advice from any person who, in the Ombudsman’s opinion, is qualified to give it.

(2) The Ombudsman may pay to any such person from whom advice is obtained such fees
and allowances as the Ombudsman may, with the approval of the Parliamentary
corporation, determine.

Delegation
11 (1) Any function of the Ombudsman may be exercised on the Ombudsman’s behal f—
(& by any person (whether or not a deputy Ombudsman or a member of the
Ombudsman’ s staff) authorised by the Ombudsman to do so, and
(b) to the extent so authorised.
(2) Sub-paragraph (1) does not affect the responsibility of the Ombudsman for the exercise

of that officer’s functions.
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General powers

12 (1) The Ombudsman may do anything which appears necessary or expedient for the purpose
of, or in connection with, or which appears conducive to, the exercise of the
Ombudsman’ s functions.

(2) Without prejudice to that generality, the Ombudsman may in particular—
(8 acquire and dispose of land and other property, and
(b) enter into contracts.

Financial provision
13 The Parliamentary corporation is to pay—

(a) thesalary and allowances of the Ombudsman and any deputy Ombudsman,

(b) any expenses incurred by the Ombudsman in the exercise of the functions of the
Ombudsman,

(c) any sums payable by virtue of paragraph 5(3)(a) to (c) or 6(4)(a) to (c) to, or in
respect of, a person who—

(i) is appointed as acting Ombudsman or, as the case may be, acting deputy
Ombudsman, or

(if) has ceased to hold such office.

Accountabl e officer

14 (1) The Parliamentary corporation is to designate the Ombudsman, a deputy Ombudsman or
a member of the Ombudsman’s staff as the accountable officer for the purposes of this

paragraph.
(2) Thefunctions of the accountable officer are—
(&) those specified in sub-paragraph (3), and

(b) where the accountable officer is not the Ombudsman, the duty set out in sub-
paragraph (4),

and the accountable officer is answerable to the Parliament for the exercise of those
functions.

(3 Thefunctionsreferred to in sub-paragraph (2)(a) are—
(&) signing the accounts of the expenditure and receipts of the Ombudsman,
(b) ensuring the propriety and regularity of the finances of the Ombudsman,

(c) ensuring that the resources of the Ombudsman are used economically, efficiently
and effectively.

(49 The duty referred to in sub-paragraph (2)(b) is a duty, where the accountable officer is
required to act in some way but considers that to do so would be inconsistent with the
proper performance of the functions specified in sub-paragraph (3), to—

(a) obtain written authority from the Ombudsman before taking the action, and

(b) send a copy of that authority as soon as possible to the Auditor General for
Scotland.
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Accounts and audit
15 (1)

2

3

(4)

The Ombudsman must—
(@) keep accounts, and
(b) prepare annual accountsin respect of each financial year,
in accordance with such directions as the Scottish Ministers may give.

The Ombudsman must send a copy of the annual accounts to the Auditor Genera for
Scotland for auditing.

The financial year of the Ombudsman is—

() the period beginning with the date on which the first Ombudsman is appointed
and ending with 31st March next following that date, and

(b) each successive period of twelve months ending with 31st March.

If requested by any person, the Ombudsman must make available at any reasonable
time, and without charge, in printed or in electronic form, the audited accounts, so that
they may be inspected by that person.

SCHEDULE 2
(introduced by section 3)

LISTED AUTHORITIES
PArRT 1

ENTRIESNOT AMENDABLE BY ORDER IN COUNCIL

Scottish Parliament and Scottish Administration

1 The Parliamentary corporation.
2 Any member of the Scottish Executive.
3 Any other office-holder in the Scottish Administration.
Health service
4 Any health service body, that isto say—
(@ any Health Board,
(b) any Specia Health Board,
(c) any National Health Service trust,
(d) the Common Services Agency for the Scottish Health Service,
(e) the Scottish Denta Practice Board,
(f) the Mental Welfare Commission for Scotland.
5 Any person who is, or was a the time of the matter complained of, a family health

service provider, that isto say—
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(@ an individua undertaking to provide in Scotland general medical services or
genera dental services under Part 11 of the National Health Service (Scotland) Act
1978 (c.29),

(b) a person (whether an individual or a body) undertaking to provide in Scotland
genera ophthalmic services or pharmaceutical services under that Part of that Act,
or

(c) anindividua performing in Scotland personal medical services or personal dental
services in accordance with—

(i) arrangements made under section 17C of that Act, or

(ii) apilot scheme under Part | of the National Health Service (Primary Care)
Act 1997 (c.46),

(except as an employee of, or otherwise on behalf of, a health service body or an
independent provider).

Any person who is, or was at the time of the matter complained of, an independent
provider, that isto say a person (whether an individual or a body)—

(@ providing services of any kind in Scotland under arrangements with a health
service body or family health service provider, and

(b) not being a health service body or afamily health service provider.

Local government etc.

7
8

10

11

12

14

15

16

17

Any local authority.

Any committee, joint committee or joint board the members of which, other than ex
officio members, are appointed by one or more local authorities.

Any person who, by virtue of section 56(1) of the Local Government (Scotland) Act
1973 (c.65), discharges any of the functions of alocal authority.

Any licensing board within the meaning of the Licensing (Scotland) Act 1976 (c.66).
The Strathclyde Passenger Transport Authority.
Any National Park authority.

Any joint board constituted by an administration order under section 36 of the Fire
Services Act 1947 (c.41) or section 147 of the Local Government (Scotland) Act 1973
(c.65).

Any joint police board constituted by an amalgamation scheme made or approved under
the Police (Scotland) Act 1967 (c.77).

Any Children’s Panel Advisory Committee formed under paragraph 3, or joint advisory
committee formed under paragraph 8, of Schedule 1 to the Children (Scotland) Act 1995
(c.36).

Any joint committee, for the administration of superannuation schemes for persons
employed in local government service or teachers, established by regulations under
section 7 or 9 of the Superannuation Act 1972 (c.11) respectively.
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Housing
18

Any person who is, or was at the time of the matter complained of, a registered social
landlord.

PART 2

ENTRIESAMENDABLE BY ORDER IN COUNCIL

Scottish public authorities

19
20
20A
21

23
24
25
26
27
28

29
30
31
32
33

35
36
37
38
39
40

The Accounts Commission for Scotland.
Audit Scotland.
The Auditor General for Scotland. ‘

The Chief Investigating Officer established by section 9(1) of the Ethical Standards in
Public Life etc. (Scotland) Act 2000 (asp 7).

The Crofters Commission. ‘
The Deer Commission for Scotland.

The General Teaching Council for Scotland.

Highlands and Islands Enterprise.

Learning and Teaching Scotland.

Any local enterprise company, that is to say any company (within the meaning of the
Companies Act 1985 (c.6))—

(@ which is awholly owned subsidiary (within the meaning of that Act) of Scottish
Enterprise or Highlands and Islands Enterprise, and

(b) with which an agreement (not being one which has terminated) has been made in
pursuance of section 19 of the Enterprise and New Towns (Scotland) Act 1990
(c.35) by Scottish Enterprise or Highlands and Islands Enterprise for the discharge
by that company of any of the functions of Scottish Enterprise or, as the case may
be, Highlands and Islands Enterprise.

The Local Government Boundary Commission for Scotland.
The Board of Trustees for the National Galleries of Scotland.
The Trustees of the National Library of Scotland.

The Board of Trustees of the National Museums of Scotland.
The Parole Board for Scotland.

The Board of Trustees of the Royal Botanic Garden, Edinburgh.
The Royal Commission on the Ancient and Historical Monuments of Scotland.
The Scottish Agricultural Wages Board.

The Scottish Arts Council.

The Scottish Children’ s Reporter Administration.

The Scottish Commission for the Regulation of Care.

Scottish Enterprise.
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41 The Scottish Environment Protection Agency.

42 The Scottish Further Education Funding Council.

43 The Scottish Further Education Unit.

44 The Scottish Higher Education Funding Council.

45 Scottish Homes.

46 The Scottish Hospital Endowments Research Trust.

47 The Scottish Legal Aid Board.

48 The Scottish Medical Practices Committee.

49 Scottish Natural Heritage.

50 The Scottish Qualifications Authority.

51 Scottish Screen.

52 The Scottish Social Services Council.

53 The Scottish Sports Council .

54 The Scottish Tourist Board.

55 The Standards Commission for Scotland.

56 The Water Industry Commissioner for Scotland.

56A Any holder of an office—

(a) established by or under any enactment, and

(b) appointments to, or designations of, which are made by a listed authority
mentioned in paragraph 7 or 8 of Part 1 of this schedule.

Cross-border public authorities

57
58
59
61
62
63
64
65
66
67
68
69
70

British Library Board.

British Potato Council.

British Tourist Authority.

British Wool Marketing Board.

Central Bureau for Educational Visits and Exchanges.
Committee of Investigation for Great Britain.
Community Development Foundation.

Construction Industry Training Board.

Consumers Committee for Great Britain.

The Criminal Injuries Compensation Appeal s Panel.
The Criminal Injuries Compensation Authority.
Design Council.

Engineering Construction Industry Training Board.
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71
72
73
74
75
76
77

78
80
81
82
83
84

85
86
87
88
89
90
91

Food from Britain.

Forestry Commissioners.

Home-Grown Cereals Authority.
Horticultural Development Council.
Intervention Board for Agricultural Produce.
Joint Nature Conservation Committee.

The licensing authority designated under section 1(1) of the Activity Centres (Y oung
Persons Safety) Act 1995 (c.15).

Meat and Livestock Commission.

Milk Development Council.

National Consumer Council.

National Radiological Protection Board.
Police Information Technology Organisation.

Rail Passengers Committee for Scotland (formerly known as the Rail Users
Consultative Committee for Scotland).

Scottish Consumer Council.

Sea Fish Industry Authority.

The Theatres Trust.

Traffic Commissioner for the Scottish Traffic Area
The Trustees of the National Heritage Memoria Fund.
United Kingdom Sports Council.

Unrelated Live Transplant Regulatory Authority.

SCHEDULE 3
(introduced by sections 6 and 7)

SPECIFIED TRIBUNALS FOR THE PURPOSES OF SECTIONS 6 AND 7

The Dairy Produce Quota Tribuna for Scotland.

Any Independent Schools Tribunal constituted in accordance with Schedule 2 to the
Education (Scotland) Act 1980 (c.44).

The Lands Tribunal for Scotland.
Any Meat Hygiene Appeals Tribunal constituted under—
(a) the Fresh Meat (Hygiene and Inspection) Regulations 1995 (S.1. 1995/539),

(b) the Poultry Meat, Farmed Game Birds Meat and Rabbit Meat (Hygiene and
Inspection) Regulations 1995 (S.I. 1995/540), or

(c) the Wild Game Meat (Hygiene and Inspection) Regulations 1995 (S.I.
1995/2148),

any of whose members was appointed by the Secretary of State for Scotland or by a
member of the Scottish Executive.
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6 (1)

e

Any rent assessment committee constituted under section 44 of the Rent (Scotland) Act
1984 (c.58).

The Plant Varieties and Seeds Tribunal .
The Scottish Land Couirt.

SCHEDULE 4
(introduced by section 8)

MATTERS WHICH THE OMBUDSMAN MUST NOT INVESTIGATE

Action taken—
(&) by or with the authority of a member of the Scottish Executive, or

(b) by any police authority or any joint police board constituted by an amalgamation
scheme made or approved under the Police (Scotland) Act 1967 (¢.77),

for the purposes of or in connection with the investigation or prevention of crime or the
protection of the security of the State.

The commencement or conduct of—
(& civil or criminal proceedings before any court of law, or
(b) proceedings before any international court or tribunal.

Action taken by any office-holder in, or member of the staff of, the Scottish
Administration appointed to be an officer, or a member of the administrative staff, of
any court or tribunal, so far as that action is taken at the direction, or on the authority
(whether express or implied), of any person acting in a judicial capacity or in the
capacity of a member of the tribunal.

Action taken by a member of the administrative staff of any tribuna specified in
schedule 3 so far as that action is taken at the direction, or on the authority (whether
express or implied), of any person acting in the capacity of a member of the tribunal.

Action taken by a person appointed under section 5(3)(c) of the Criminal Injuries
Compensation Act 1995 (c.53), so far as that action is taken at the direction, or on the
authority (whether express or implied), of any person acting in the capacity of an
adjudicator appointed under that section to determine appeals.

Any exercise of the prerogative of mercy or of the power of a member of the Scottish
Executive to make areference in respect of any person to the High Court of Justiciary.

Action taken in matters relating to contractual or other commercial transactions of a
listed authority.

The action referred to in sub-paragraph (1) does not include any action taken by or on
behalf of a headth service body, a family heath service provider or an independent
provider in matters—

(&) relating to NHS contracts (as defined by section 17A of the Nationa Health
Service (Scotland) Act 1978 (c.29)),

(b) arising from arrangements between a health service body and an independent
provider for the provision of services by the provider,
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10

11

12

13

14

©)

(4)

(c) arising from arrangements between a family health service provider and an
independent provider for the provision of services by the independent provider.

The transactions referred to in sub-paragraph (1) include, in particular, transactions
relating to the operation of public passenger transport, the carrying on of a dock or
harbour undertaking, the provision of entertainment, or the provision and operation of
industrial establishments and of markets.

The transactions referred to in sub-paragraph (1) do not include—
(&) any transaction relating to the acquisition or disposal of land,

(b) any transaction (not being a transaction mentioned in sub-paragraph (3)) in the
discharge of functions exercisable under any public general Act, other than a
transaction required for the procurement of the goods or services necessary to
discharge those functions.

Action taken in respect of appointments or removals, pay, discipline, superannuation or
other personnel matters.

The grant of honours, awards or privileges within the gift of the Crown, including the
grant of Royal Charters.

Action concerning—

(&) thegiving of instruction, whether secular or religious, or

(b) conduct, curriculum or discipline,
in any educational establishment under the management of an education authority.
Action taken by the Mental Welfare Commission for Scotland under—

(a) section 33 (orders for discharge of hospital patients) of the Mental Health
(Scotland) Act 1984 (¢.36),

(b) section 351 (revocation of community care orders) of that Act,

(c) section 50 (orders discharging patients from guardianship) of that Act (before the
repeal of that section by the Adults with Incapacity (Scotland) Act 2000 (asp 4)),
or

(d) section 73 (recall of powers of guardian) of that Act of 2000.

Action which has been, or is, the subject of an inquiry under section 76 of the National
Health Service (Scotland) Act 1978 (c.29) (general powers to hold inquiries).

Action taken by a Health Board in the exercise of its functions under the National
Health Service (Service Committees and Tribunal) (Scotland) Regulations 1992
(S.1 1992/434), or any instrument amending or replacing those regulations.

Action taken by a Health Board in the exercise of its functions under regulations made
under section 19, 25(2), 26(2) or 27(2) of the National Health Service (Scotland) Act
1978 (c.29) by virtue of section 17 of the Health and Medicines Act 1988 (c.49).

Action relating to the determination of the amount of any rent or service charge.
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SCHEDULE 4A
(introduced by section 19A)

DISCLOSURE OF INFORMATION BY THE OMBUDSMAN

Person or body Matter
The Information Commissioner 1. A matter in respect of which the
Commissioner could exercise any power
conferred by—

(8 Part V (enforcement) of the Data
Protection Act 1998 (c.29),

(b) section 48 (practice
recommendations) of the Freedom
of Information Act 2000 (c.36), or

(c) Part1V (enforcement) of that Act
2.  The commission of an offence under—

(& any provision of the Data Protection
Act 1998 (c.29) other than
paragraph 12 of Schedule 9
(obstruction  of  execution  of
warrant), or

(b) section 77 of the Freedom of
Information Act 2000 (c.36)
(offence of altering etc. records with
intent to prevent disclosure)

The Auditor Genera for Scotland 1. The audit of an account under sections 21
and 22 of the Public Finance and
Accountability (Scotland) Act 2000
(asp 1) (“the 2000 Act”)

2. A matter in respect of which the Auditor
General could exercise the power
conferred by subsection (1) (power to
initiate  economy,  efficiency and
effectiveness examinations) of section 23
of that Act

3.  Anexamination under that section

A person appointed to audit an account under The audit of an account under those sections
sections 21 and 22 of the 2000 Act

A person appointed to carry out an examination  An examination under that section
under section 23 of the 2000 Act

The Scottish Commission for Public Audit A matter in respect of which the Commission
could exercise the power conferred by section
25(4) (power to initiate economy, efficiency
and effectiveness examinations in relation to
Audit Scotland) of the 2000 Act
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A person appointed to audit an account of
Audit Scotland under subsection (1) of section
25 of the 2000 Act

A person appointed to carry out an examination
under subsection (4) of section 25 of the 2000
Act

The Accounts Commission for Scotland

The Controller of Audit appointed under
section 97(4) of the 1973 Act

An auditor within the meaning of section 97(6)
of the 1973 Act

The audit of an account under that subsection

An examination under that subsection

A matter in respect of which the Commission
could exercise any function conferred by
section 97A (studies for improving economy
etc. in services), 102(1) (power of Commission
to require Controller of Audit to make a
report), 103 (action by Commission on reports
by Controller of Audit) or 105A (studies of
benefit administration at request of Secretary
of State) of the Loca Government (Scotland)
Act 1973 (c.65) (“the 1973 Act”)

A matter in respect of which the Controller of
Audit could exercise any function conferred by
section 102 (reports to Commission by
Controller of Audit) of the 1973 Act

The audit of an account under Part VII of the
1973 Act

SCHEDULE 5
(introduced by section 23)

MODIFICATION OF ENACTMENTS

Local Government (Scotland) Act 1975 (c.30)

1 Part Il (local administration) of, and Schedules 4 and 5 to, the Local Government

(Scotland) Act 1975 are repeal ed.

Local Government (Scotland) Act 1978 (c.4)

2 Section 4 (payments to Commissioner for Local Administration in Scotland and his
officers) of the Local Government (Scotland) Act 1978 is repealed.

Local Government Act 1978 (c.39)

3 In section 1 (power for authorities to incur expenditure to remedy injustices caused by
maladministration) of the Local Government Act 1978, the words “and section 29 of the
Local Government (Scotland) Act 1975” are repealed.

Local Government, Planning and Land Act 1980 (c.65)

4 Section 184(2) (disclosure of information to Commissioner for Local Administration in
Scotland) of the Local Government, Planning and Land Act 1980 is repeal ed.




10

15

20

25

30

32 Scottish Public Services Ombudsman Bill
Schedule 5—Modification of enactments

Local Government (Miscellaneous Provisions) (Scotland) Act 1981 (c.23)

5 Schedule 1 (powers of Commissioner for Local Administration in Scotland) to the Local
Government (Miscellaneous Provisions) (Scotland) Act 1981 is repeal ed.

Mental Health (Scotland) Act 1984 (c.36)

6 In section 115 (correspondence of patients) of the Mental Health (Scotland) Act 1984, in
subsection (3), in paragraph (c), for the words from “, the Health” to the end substitute
“or the Scottish Public Services Ombudsman;”.

Hospital Complaints Procedure Act 1985 (c.42)

7 In section 1 (hospital complaints procedure) of the Hospital Complaints Procedure Act
1985, in subsection (2), for “Health Service Commissioners Act 1993” substitute
“ Scottish Public Services Ombudsman Act 2002 (asp 00)”.

Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 (c.73)

8 Section 55 (power of Commissioner to investigate SSHA and new town development
corporations) of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 is
repealed.

Legal Aid (Scotland) Act 1986 (c.47)

9 In section 34 (confidentiality of information) of the Legal Aid (Scotland) Act 1986, in
subsection (2), after paragraph (c) insert—

“(d) for the purposes of any investigation by the Scottish Public Services
Ombudsman under the Scottish Public Services Ombudsman Act 2002

(asp 00).”
Local Government Act 1988 (c.9)

10 In Schedule 3 (local government administration) to the Local Government Act 1988,
paragraphs 11 to 17 are repealed.

Housing (Scotland) Act 1988 (c.43)

11 In Schedule 2 (amendments consequential on establishing of Scottish Homes and
abolition of SSHA) to the Housing (Scotland) Act 1988, paragraph 4 is repealed.

Official Secrets Act 1989 (c.6)

12 In Schedule 1 (consequential amendments) to the Official Secrets Act 1989, paragraph
1(f) is repeded.

Local Government and Housing Act 1989 (c.42)

13 In the Local Government and Housing Act 1989, the following provisions are
repealed—

(a) section 23(2) (advice and guidance by Commissioner),
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(b) section 27 (implementation of recommendations of Commissioner),
(c) section 29 (consideration of adverse reports. Scotland), and
(d) in Schedule 11 (minor and consequential amendments), paragraphs 44 to 46.

Health Service Commissioners Act 1993 (c.46)
14 The Health Service Commissioners Act 1993 is repealed.

Local Government etc. (Scotland) Act 1994 (c.39)

15 In Schedule 13 (minor and consequential amendments) to the Local Government etc.
(Scotland) Act 1994, in paragraph 100, sub-paragraphs (6) and (7) are repealed.

Children (Scotland) Act 1995 (c.36)

16 In Schedule 4 (minor and consequential amendments) to the Children (Scotland) Act
1995, paragraph 25 is repeal ed.

Town and Country Planning (Scotland) Act 1997 (c.8)

17 In Schedule 4 (determination of certain appeals by person appointed by Scottish
Ministers) to the Town and Country Planning (Scotland) Act 1997, in paragraph 8(2),
for the words from “an officer” to the end substitute “a member of the staff of the
Scottish Administration shall be treated for the purposes of the Scottish Public Services
Ombudsman Act 2002 (asp 00) as functions conferred on the Scottish Ministers.”

Planning (Listed Buildings and Conservation Areas) (Scotland) Act 1997 (c.9)

18 In Schedule 3 (determination of certain appeals by person appointed by Scottish
Ministers) to the Planning (Listed Buildings and Conservation Areas) (Scotland) Act
1997, in paragraph 7(2), for the words from “an officer” to the end substitute “a member
of the staff of the Scottish Administration shall be treated for the purposes of the
Scottish Public Services Ombudsman Act 2002 (asp 00) as functions conferred on the
Scottish Ministers.”

Planning (Hazardous Substances) (Scotland) Act 1997 (c.10)

19 In the Schedule (determination of certain appeals by person appointed by Scottish
Ministers) to the Planning (Hazardous Substances) (Scotland) Act 1997, in paragraph
7(2), for the words from “an officer” to the end substitute “a member of the staff of the
Scottish Administration shall be treated for the purposes of the Scottish Public Services
Ombudsman Act 2002 (asp 00) as functions conferred on the Scottish Ministers.”

Scottish Legal Services Ombudsman and Commissioner for Local Administration in Scotland Act
1997 (c.35)

20 Part Il (Commissioner for Local Administration in Scotland) of the Scottish Legal
Services Ombudsman and Commissioner for Local Administration in Scotland Act 1997
isrepealed.



10

15

20

25

30

35

34 Scottish Public Services Ombudsman Bill
Schedule 6—Transfer of staff, property and liabilities and undeter mined complaints

Ethical Sandardsin Public Life etc. (Scotland) Act 2000 (asp 7)

21 In section 8 (Standards Commission for Scotland) of the Ethical Standards in Public
Life etc. (Scotland) Act 2000, in subsection (8)—

(&) for paragraph (b) substitute—
“(b) the Scottish Public Services Ombudsman,” and
(b) for “Commissioner” in the second place where it occurs substitute “ Ombudsman”.

National Parks (Scotland) Act 2000 (asp 10)

22 In schedule 5 (modification of enactments) to the National Parks (Scotland) Act 2000,
paragraph 5 is repealed.

Freedom of Information Act 2000 (c.36)

23(1) The Freedom of Information Act 2000 is amended as follows.

(2) Insection 76(1) (disclosure of information between Commissioner and ombudsmen), in
the table—

(@) theentriesrelating to—
(i) the Health Service Commissioner for Scotland,
(ii) the Commissioner for Local Administration in Scotland, and
(iii) the Scottish Parliamentary Commissioner for Administration,
arerepealed,

(b) after the entry relating to a Local Commissioner as defined by section 23(3) of the
Local Government Act 1974, insert—

“The Scottish Public Services The Scottish Public Services Ombudsman
Ombudsman Act 2002 (asp 00)”.

(3) In Schedule 7 (disclosure of information by ombudsmen), paragraph 13 is repealed.

Regulation of Care (Scotland) Act 2001 (asp 8)

24 Section 66 (maladministration) of the Regulation of Care (Scotland) Act 2001 is
repealed.

SCHEDULE 6
(introduced by section 24)

TRANSFER OF STAFF, PROPERTY AND LIABILITIES AND UNDETERMINED COMPLAINTS
Interpretation
1 (1) Inthisschedule—
“the 1975 Act” means the Local Government (Scotland) Act 1975 (¢.30),
“the 1993 Act” means the Health Service Commissioners Act 1993 (c.46),

“the 1999 Order” means the Scotland Act 1998 (Transitory and Transitional
Provisions) (Complaints of Maladministration) Order 1999 (S.I. 1999/1351),




10

15

20

25

30

35

Scottish Public Services Ombudsman Bill 35
Schedule 6—Transfer of staff, property and liabilities and undeter mined complaints

“the HAOS’ means the employee of Scottish Homes appointed by it to be the
Housing Association Ombudsman for Scotland,

“the Terms of Reference” means the Terms of Reference for the exercise of the
functions of the HAOS adopted by Scottish Homes on 7th March 1994 and as
amended from time to time.

(2) References in this schedule to an existing Commissioner are references to any of the
following office-holders, namely—

(8 the Commissioner for Local Administration in Scotland, established by section 21
of the 1975 Act,

(b) the Health Service Commissioner for Scotland, continued in existence by section
1 of the 1993 Act,

(c) the Scottish Parliamentary Commissioner for Administration appointed under
article 4 of the 1999 Order.

(3) Referencesin this schedule to an existing complaints enactment are references to any of
the following enactments, namely—

(@ Partll of the 1975 Act,
(b) the 1993 Act,
(c) the 1999 Order.

Transfer of staff of existing Commissioners and Scottish Homes

2 (1) Onthedate on which this schedule comesinto force, each person who was, immediately
before that date—

(& employed as an officer or member of staff of an existing Commissioner, or

(b) an employee of Scottish Homes assigned to assist the HAOS in the exercise of the
functions of the HAOS,

transfers to and becomes a member of the staff of the Ombudsman.
(2) The contract of employment of such a person—
(a) isnot terminated by the transfer, and

(b) has effect from the date of transfer as if originally made between that person and
the Ombudsman.

(3) Without prejudice to sub-paragraph (2), where a person becomes a member of the staff
of the Ombudsman under sub-paragraph (1)—

(@) all therights, powers, duties and liabilities of the transferor under or in connection
with that person’s contract of employment are by virtue of this sub-paragraph
transferred to the Ombudsman on the date on which this schedule comes into
force, and

(b) anything done before that date by or in relation to the transferor in respect of that
contract of employment or that person is to be treated from that date as having
been done by, or in relation to, the Ombudsman.
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(4) This paragraph does not prejudice any right of any person to terminate that person’s
contract of employment if the terms and conditions of employment are changed
substantially to the detriment of the person; but such a change is not to be taken to have
occurred by reason only that the identity of that person’s employer changes by virtue of

this paragraph.

(5) In this paragraph, “transferor” in relation to a person who is transferred to the
Ombudsman by virtue of sub-paragraph (1), means (as the case may be)—

(a) the existing Commissioner from whom that person is so transferred, or
(b) Scottish Homes, where that person is so transferred from Scottish Homes.

Transfer of property etc. of existing Commissioners and Scottish Homes

3 (1) Onthedate on which this schedule comes into force, all property and liabilities—

(8 to which an existing Commissioner was entitled or subject immediately before
that date, or

(b) to which Scottish Homes was entitled or subject immediately before that date and
which were held, used or, as the case may be, incurred by Scottish Homes wholly
for the purposes of or in connection with the functions of the HAOS,

transfer to and vest in the Ombudsman.

(2) Sub-paragraph (1) has effect in relation to property and liabilities to which it applies
despite any provision (of whatever nature) which would otherwise prevent, penalise or
restrict the transfer of the property or liabilities.

Transfer of undetermined statutory complaints
4 (1) This paragraph applies in relation to any complaint (an “undetermined statutory
complaint”)—

(& made to an existing Commissioner under an existing complaints enactment in
relation to a person who is alisted authority for the purposes of this Act, and

(b) which has not been determined by the Commissioner before the repeal or
revocation of the enactment by or by virtue of this Act.

(2) For the purpose of enabling an undetermined statutory complaint to continue to be dealt
with, the existing complaints enactment under which the complaint was made continues
in force despite its repea or revocation and has effect as it had effect immediately
before its repea or revocation but—

(8 asif any reference in it to the existing Commissioner were a reference to the
Ombudsman, and

(b) subject to such further modifications (if any) as may be made by virtue of section
22(1) or 24(2).

(3) For the purposes of this paragraph—
(& acomplaint isdetermined by an existing Commissioner if the Commissioner—

(i) has decided to conduct an investigation pursuant to the complaint and the
investigation is concluded, or

(ii) bhasdecided not to conduct an investigation pursuant to the complaint,
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(4)

©)

(6)

(b) aninvestigation is concluded if the existing Commissioner has reported the results
of that investigation in accordance with the existing complaints enactment under
which the complaint was made.

Nothing in this paragraph affects the validity of anything done (or having effect as if
done) by or in relation to an undetermined statutory complaint by an existing
Commissioner under an existing complaints enactment before that enactment’s repeal or
revocation by or by virtue of this Act.

Anything (including legal proceedings) which, at that time, is in the process of being
done by or in relation to an existing Commissioner may, so far as it relates to an
undetermined statutory complaint, be continued by or in relation to the Ombudsman.

Anything done (or having effect as if done) by or in relation to an existing
Commissioner for the purposes of or in connection with an undetermined statutory
complaint, if in force at that time, has effect as if done by or in relation to the
Ombudsman in so far as that is required for continuing its effect on or after that time.

Transfer of undetermined housing complaints

5 (1)

e

©)

(4)

(®)

This paragraph applies in relation to any complaint (an “undetermined housing
complaint”)—
(8 made to the HAOS under the Terms of Reference in relation to a registered social
landlord, and

(b) which has not been determined by the HAOS before the date on which this
schedule comes into force.

For the purpose of enabling an undetermined housing complaint to continue to be dealt
with, the Terms of Reference (other than any provision relating to the appointment of
the HAOS) continue in force and have effect after the date on which this schedule
comesinto force as they had effect immediately before that date but—

(a) asif any reference to the HAOS were a reference to the Ombudsman, and

(b) subject to such further modifications (if any) as may be made by virtue of section
22(1) or 24(2).
For the purposes of this paragraph—
(& acomplaint isdetermined by the HAOS if the HAOS—

(i) has decided to conduct an investigation pursuant to the complaint and the
investigation is concluded, or

(if) hasdecided not to conduct an investigation pursuant to the complaint,

(b) an investigation is concluded if the HAOS has reported the results of that
investigation in accordance with the Terms of Reference.

Nothing in this paragraph affects the validity of anything done (or having effect as if
done) by or in relation to an undetermined housing complaint by the HAOS under the
Terms of Reference before the date on which this schedule comes into force.

Anything (including legal proceedings) which, at that date, is in the process of being
done by or in relation to the HAOS may, so far as it relates to an undetermined housing
complaint, be continued by or in relation to the Ombudsman.
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(6)

Anything done (or having effect as if done) by or in relation to the HAOS for the
purposes of or in connection with an undetermined housing complaint, if in force at that
date, has effect asif done by or in relation to the Ombudsman in so far asthat is required
for continuing its effect on or after that time.
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